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558 U.S. 310 (2010) (striking down provision of Bipartisan Campaign Reform Act of 2002, which limited independent expenditures by corporations during political campaigns). 4 For discussions of the significance of these decisions in the Roberts Court, see, e.g., DAVID M. O'BRIEN, STORM CENTER: THE SUPREME COURT IN cided differently than constitutional challenges litigated in the normal process? There has been relatively little sustained discussion of these issues in the scholarly literature, 12 and this Article begins to fill that gap.
The Article proceeds as follows. Part II addresses the use of specialized courts in the federal system. Such courts are now prevalent for unique areas of subject matter, but have historically been rare for constitutional challenges to federal statutes. In 1937 Congress mandated that all such challenges be brought before a three-judge district court convened in an appropriate venue in the United States, with a direct appeal to the Supreme Court. Congress abolished the threejudge court provision in 1976 and repealed the mandatory appeal for such cases in 1988. Part III of the Article documents the revival of such provisions in the three decades since. The legislative history of those provisions, such as it is, indicates that some members of Congress were unsure of the constitutionality of the underlying statute. Moreover, it also indicates some members of Congress seemed to think that special review provisions would lead to an appropriate and prompt resolution of the issue by the Supreme Court.
Part IV of the Article subjects the passage and use of these provisions to critical analysis. This Part first examines the reasons Congress passes special review provisions. None of them are particularly persuasive reasons to depart from the usual judicial review process, and Congress has not added these provisions in a consistent way to the entire range of federal statutes potentially subject to constitutional attack. The special review provisions seem emblematic of Congress frequently discarding its responsibility to independently consider the constitutionality of statutes. Likewise, a complex and even contradicboth establishing, and not establishing, special review provisions. While not unrelated to the issues addressed here, further discussion is beyond the scope of this Article. tory set of reasons by supporters and opponents of a particular statute may account for these provisions. For example, opponents of a statute may support inclusion of the provisions to make it easier and quicker for a court to strike it down.
Part IV next addresses the frequent practice of vesting exclusive jurisdiction in the federal courts in the District of Columbia. The specialized jurisdiction of that court in other matters, such as administrative law, may well be justified, but it does not support similar geographic specialization for constitutional matters. Except for some unique topics, like patent law, the federal judiciary has long resisted geographic specialization, and the use of the District of Columbia courts in this instance violates the norm of regional dispersion of the jurisdiction of trial courts and courts of appeals.
Finally, Part IV analyzes the special review provisions from the perspective of their effect on Supreme Court decision-making. This Part argues that the Court typically benefits from the percolation of issues in different federal courts, and the special review provision deprives the Court of information possibly gained from that percolation. The expeditious review mandate often found in these provisions is unnecessary, since federal judges in the usual process are capable of rapid trial and appeals decisions when necessary. Congress had good reasons to abolish the three-judge district court for constitutional attacks on federal statutes in 1976, and these new provisions improperly revive those courts. Nonetheless, the presence of a special review provision is not egregious enough to reverse the presumption of the constitutionality of a federal statute, as hinted at by Justice Scalia and Professor Garner.
II. THE FALL OF SPECIALIZED FEDERAL CONSTITUTIONAL COURTS

A. Specialized Judges and Courts in the Federal Judiciary
The paradigmatic court in the United States federal system is the District Court, one of general jurisdiction able to hear virtually all civil and criminal cases. The U.S. Courts of Appeals and the Supreme Court can be similarly characterized as courts of general jurisdiction. They are staffed by Article III judges, nominated by the President and confirmed by the Senate for a lifetime appointment. While there have been specialized federal courts throughout our history, they have been particularly ascendant in the twentieth century. There are now a large number of full-time specialized federal courts and judges, covering a variety of administrative law topics or unique subject areas. Most are staffed by judges appointed in a variety of ways outside of Article III, lacking the lifetime appointments mandated by that part of the Constitution. 13 There are also some specialized courts staffed by Article III judges. The Court of Appeals for the Federal Circuit and the Court of International Trade are full-time courts consisting of Article III judges. 14 In addition, there are specialized courts convened on a temporary, ad hoc basis, staffed by borrowed, generalist Article III judges serving in other courts. 15 The courts convened to hear constitutional challenges to federal statutes, the main focus of this Article, are examples of the latter.
Despite the great variety of specialized courts in the federal system (and their counterparts at the state court level), there are common rationales for their creation. These courts are said to possess virtues unattainable by generalist courts. These virtues include that it is more efficient to have one court and set of judges work on a particular topic, since judges familiar with that topic can dispose of cases more rapidly and easier than the generalist judges. A related virtue is that the quality of the judicial output is higher, since judges in those courts are presumably experts and can be counted on to apply and develop the law more coherently on a particular topic. Still another virtue is uniformity. Generalist courts in different parts of the country may interpret federal law differently, and if litigation on that topic is vested in one court, then the whole country will have the benefit of dealing with one and only one judicial resolution of an issue. 16 Yet vices can also attend the creation of specialized courts. Judicial selection for such courts may become politicized by interest groups concerned with their output, in ways usually not found in the judicial selection of most generalist courts. Similarly, specialized courts may be captured by a specialized bar for such cases, who may interact frequently in and outside of court with the judges. Constant- 13 For overviews of these specialized federal courts, see RICHARD H. FALLON, JR. ET 14 See FALLON ET AL., supra note 13, at 34-35 (discussing the Court of Appeals for the Federal Circuit and the Court of International Trade). 15 Revesz, supra note 13, at 1112 (discussing past and present examples of these courts, including the Temporary Emergency Court of Appeals, the Special Court for the Regional Railroad Reorganization Act of 1973, the Foreign Intelligence Surveillance Court, and the Foreign Intelligence Surveillance Court of Review). 16 For overviews of the benefits of specialized courts, see LAWRENCE BAUM, SPECIALIZING THE COURTS 32-34 (2011); Revesz, supra note 13, at 1116-17. But see Stefan Voigt, On the Optimal Number of Courts, 32 INT'L REV. L. & ECON. 49, 50-51 (2012) (discussing the costs of having specialized courts and the benefits of multiple court heirarchies).
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[Vol. 17:1 ly dealing with one area of law may become monotonous for the expert judges, and it is difficult to objectively measure if a specialized court is issuing higher quality or more coherent decisions than a generalist court dealing with the same cases. Challenges, 1937 Challenges, -1976 The advent of the administrative state, the increasing number and complexity of federal legislation, and increased caseloads in general have driven the specialization of the federal judiciary.
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B. The Three-Judge District Court as the Forum for Constitutional
18 Yet constitutional litigation has resisted this trend toward specialization. That is, with the exception of the three-judge district court for forty years of the twentieth century, summarized below, there has not been a standing, specialized federal court to deal with constitutional litigation in general or the constitutional challenges to federal statutes in particular.
Such an institution is not as unusual elsewhere in the world. Many other nations have established a standing court for the specific purpose of hearing constitutional challenges to legislation of the national government. Indeed, there has been an increasing trend toward greater use of this centralized method of judicial review, as compared to the typically decentralized path of constitutional litigation in the United States.
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Support for "constitutional courts" in other nations has a long pedigree, 20 but they have become more popular in the post-World War II era due to several factors. New constitutions were adopted in many countries, often with bills of rights, that 17 For an overview of these vices, see BAUM, supra note 16, at 35-41; RICHARD A. POSNER, THE FEDERAL COURTS: CHALLENGE AND REFORM 249- 58 (1996) The earliest and most influential supporter in the mid-twentieth century for constitutional courts was Austrian legal theorist Hans Kelsen. See Sweet, supra note 19, at 817-19 ("The modern constitutional court, however, is largely the invention of Hans Kelsen.").
benefited from a judicial enforcement mechanism. A stand-alone constitutional court could be easily added to existing judicial structures. Many countries were experimenting for the first time with American-style judicial review, and constitutional courts dedicated to that purpose were thought appropriate for the advancement and legitimacy of that project.
21
But for the most part the United States has been reticent to establish a standing constitutional court. Part of the explanation is surely the relatively recent practice, in historical terms, of the Supreme Court regularly considering the constitutionality of federal statutes. While that power of course traces back over two centuries to Marbury v. Madison, 22 for much of American history the Supreme Court has not been hearing constitutional challenges to, much less stricken down, congressional legislation. During most of the nineteenth century the Court rarely was asked to strike down, and rarely did strike down, federal legislation as unconstitutional. That reticence eroded in the late nineteenth century, and the erosion has continued to greater or lesser degrees since then.
23
But the present, three-tier structure of the generalist Article III courts was in place by 1891, 24 and it appears there was little if any discussion after that point about creating specialized constitutional courts in the federal system.
That discussion revived in the 1930s during the Court's storied battle with President Franklin Roosevelt regarding the constitutionality of several important pieces of New Deal legislation. The President's "court-packing" proposal had been largely framed in administrative terms, to enable the Supreme Court and the federal court system to operate in a more efficient manner. The proposal to pack 21 See id. at 819-20 (discussing constitutional framers from various countries that model their systems after those found in other countries). One recent study has concluded that the adoption of such courts is best explained by domestic political considerations, namely, as a method where competitive political parties seek to safeguard their future interests. They do this in the belief that the judiciary may protect constitutional values even when a particular party lacks, at least periodically, the political power to do so. This was as a result of the Evarts Act of 1891, creating the regional U.S. Courts of Appeals. The present structure of regional district courts and appellate courts continued relatively unchanged since then. FALLON ET AL., supra note 13, at 37-38.
the Court by adding Justices spectacularly failed, but a relatively minor part of that package did pass Congress in 1937. It required that all constitutional challenges be filed before a three-judge district court with venue over the action. 25 The judges of that court consisted of the district judge before whom the case was originally filed, supplemented by at least one court of appeals judge, and typically another district judge, the latter two appointed by the Chief Judge of the circuit within which the suit was brought. A direct appeal was possible to the Supreme Court; the Court ostensibly had to hear the appeal, as it was different from the discretionary certiorari jurisdiction which covered almost all of the Court's other cases.
The three-judge court concept was borrowed virtually unchanged from the three-judge district court Congress established in 1910 to hear constitutional challenges to, and particularly, to seek injunctive relief against, state statutes. The 1910 law was a reaction to the thencontroversial Court decision in 1908 in Ex parte Young, 26 in which the Lochner Era Court struck down state Progressive Era legislation regulating railroad rates. What was especially noteworthy about Ex parte Young was that the Court permitted the plaintiff railroad companies to proactively seek injunctive relief in federal court, rather than wait to raise the constitutional issue as a defense to an enforcement action in state court. 27 In reaction, Congress legislatively mandated that all such actions, seeking injunctive relief on the asserted basis of the unconstitutionality of a state statute, be brought before a specially convened three-judge district court, with a direct appeal to the Supreme Court.
28 Supporters in Congress advanced several rationales for this court to hear such matters. The striking down of a state statute on these grounds was considered so significant that one federal judge, standing alone, should not possess the power to do so. Instead, any such decision would be better discussed and decided by three federal judges, at least one of whom was a court of appeals judge, and perhaps even better received by the interested public. Whatever the decision of the three-judge district court, supporters also thought that a prompt resolution of an important matter like the legality of a state statute was necessary, and one way to ensure that would be to bypass the normal appeal to a court of appeals, and provide a direct path to the Supreme Court.
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In the years leading up to 1937, many federal laws challenged on constitutional grounds were the subject of injunctions entered by federal judges in lower courts, most on their way to review by the Supreme Court. As early as 1935 some members of Congress, "irritat[ed]" 30 by how some federal judges, sitting alone, had enjoined enforcement of what were perceived to be important federal statutes, supported proposals to provide for prompt, direct appeals of such decisions to the Supreme Court. These ideas led to the legislation in 1937, whose supporters argued that litigation attacking federal statutes should be of "equal dignity" to other suits covered by the threejudge district court and share in the presumed benefits of that court.
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Whatever the benefits of the three-judge district court to litigants, particularly plaintiffs, 32 many other influential observers eventually concluded that they were outweighed by the administrative burdens of the court. 33 The criticisms were very similar for both aspects of the 29 For detailed discussion of the legislative background and intent of the 1910 Act, see Solimine, supra note 27, at 111-18. court, as it pertained to attacks on federal and state statutes. One criticism was the administrative burdens placed on the lower courts. Most cases then and now are litigated in the first instance before a single district judge. Assembling three federal judges to sit as a trial court was an awkward fit on several grounds. The busy schedules of three otherwise separately-working judges had to be reconciled; trial judges and at least one appeals judge, used to working separately, had to work together; and three persons rather than just one had to perform the work typically done by one trial judge.
34
Another criticism concerned the caseload of the Supreme Court. Normally the Court manages its discretionary docket through the writ of certiorari, but direct appeals bypassed this process and ostensibly required the Court to decide all such appeals on the merits. It deprived the Court of the possible benefit of consideration and sharpening of issues by at least one, and sometimes more than one, court of appeals, as with all other cases. Nor was a direct appeal necessary for rapid disposition, critics argued, since experience showed that when necessary district and appellate judges could expeditiously decide cases and appeals. The Court ameliorated some of these problems by often summarily affirming (or occasionally reversing) such appeals, as opposed to setting them for a full briefing and argument, followed by a full opinion. But even with this safety valve, the Court was deciding scores of appeals from three-judge district courts in the 1960s and 1970s, sometimes up to a third of all decisions rendered in a Term. The critics of the three-judge district had allowed that it still might be appropriate for particularly controversial cases raising federalism issues, and reapportionment cases were listed as an example. See Solimine, supra note 27, at 137-38 (discussing views of Professor Currie and of the ALI Report). That proposed exception was later considered by the Judiciary Committees, and it found its way into the final legislation. Id. at 144 ("The reports of the Senate and House Judiciary Committees make clear that the drafters of those reports adopted almost all the arguments of the critics of the three-judge district court."). The principal reason for that exception was the then-controversial nature of reapportionment cases in federal court, initiated by Baker v. Carr, 369 U.S. 186 (1962) . Id. at 144-45 ("Also, reapportionment cases were, at the time, particularly controversial. Baker v. Carr and legislative efforts to restrict it were probably fresh in the minds of many members of Congress."). For 
A. The New Provisions
Even before the 1976 repeal of the three-judge district court, Congress was considering and enacting legislation that replicated, in whole or in part, the repealed provision in the context of particular statutes. And that process continued for an appreciable number of statutes after the 1976 repeal. This Part of the Article will first provide an overview of those statutes and then summarize the legislative history of the provisions.
One category of these statutes is those concerning the regulation of fund-raising by various entities for political campaigns for federal office. In the 1974 amendments to the Federal Election Campaign Act (FECA), Congress provided that the "national committee of any political party," or "any individual eligible to vote in any election for the office of the President," could file suit challenging the constitutionality of the amendments in an appropriate federal district court. 44 The court was to "immediately" certify all constitutional questions to the relevant court of appeals, which was directed to hear the appeal en banc. 45 That decision would be reviewed on direct appeal in the Supreme Court. The legislation further admonished the federal courts to hear and decide the cases expeditiously. A similar but not identical pattern is found in the special review provisions of the Bipartisan Campaign Reform Act (BCRA) of 2002, 48 mentioned at the outset of this Article, also known as the McCainFeingold law. Section 403 of the BCRA provides that any constitutional challenge must be brought before a three-judge district court in the District of Columbia, with a direct appeal to the Supreme Court, and in an expedited manner. 49 It further provided that members of Congress had standing to challenge the law in court, or could intervene in similar litigation brought by others. 
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A second set of statutes do not fall into any particular subject area, but can be categorized as legislation that at least some members of Congress deemed important and would benefit from constitutional challenges being litigated in the pattern found in the BCRA: exclusive review by a single judge or a three-district court, usually in the 59 and the census reform legislation passed in 1998. 60 Two other statutes similarly provided that a constitutional challenge must be brought before a single district judge in a district with appropriate venue, with a direct appeal and certiorari jurisdiction, respectively, to the Supreme Court: the Flag Protection Act of 1989, 61 and the REAL ID Act of 2005. 62 
54
These statutes were assembled in two ways, by consulting secondary sources which list examples of such laws, e.g., SCALIA & GARNER, supra note 1, at 248-29 nn. 7-9, and conducting a computer search of the text of statutes and bills for the past six Congresses found at www.thomas.gov, now www.congress.gov, for the words "constitutional" or "constitutionality." I cannot guarantee that I have found every law that contains a special provision for constitutional challenges, but I believe I account for many if not most of them.
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A third set of statutes can be collectively labeled as "Saxbe Fix" laws. The term comes from controversy surrounding President Nixon's nomination in 1973 of Senator William Saxbe to serve as Attorney General. Since Saxbe served in Congress while legislation passed to increase the salary or benefits of the office to which he would be appointed, it was argued that the appointment would violate the obscure Emoluments Clause of the Constitution. 63 The issue has come up numerous times in American history, and the response has ranged from nothing, to statutes which retroactively reduce any salary or benefits flowing to the office of the new appointee, as occurred with Attorney General Saxbe. 64 Some have argued, however, that the retroactive fix does not cure an Emoluments Clause violation, and on at least five occasions the legislation has provided a special review process for an anticipated constitutional attack. Four of those laws required that such a suit be brought before a three-judge district court in the District of Columbia, with a direct appeal to the Supreme Court. 65 At least one other law set up the same process, but with no requirement that it be brought in the District of Columbia. 66 Finally, it is worth noting that in recent years bills have been introduced in Congress which, in a variety of circumstances, establish special review mechanisms for anticipated constitutional challenges to the law, if enacted. such a provision in a proposed law was a subject of controversy on the floor of Congress. In response to the Citizens United decision, Democrats introduced the DISCLOSE Act, which among other things would have strengthened disclosure requirements for campaign contributions. 68 It also provided that any constitutional challenge be filed in the district court for the District of Columbia, with an appeal to a three-judge panel of the U.S. Court of Appeals for the District of Columbia, combined with permission for members of Congress to file such a suit and a mandate that the federal courts expeditiously resolve the case. 69 Republican opponents in the House of Representatives denounced the omission of a direct appeal to the Supreme Court, like that found in the BCRA. The omission, the opponents charged, was "an effort to ensure that the Supreme Court would not interpret the law before the 2010 elections."
70
The bill passed the House but ultimately failed in the Senate.
B. Congressional Rationales
Several common themes are apparent in the passage of almost all of the special review provisions. One characteristic is that the provisions were rarely the subject of extensive (or any) discussion during the typically early stages of the legislative process (i.e., in committee hearings or reports), and instead were added as late amendments, often on the floor of Congress before a final vote.
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The provisions were often added to respond to eleventh-hour arguments that the underlying laws were constitutionally suspect. See Devins, supra note 12, at 442-43 (giving examples of statutes in which "the expedited review provision was not part of the original bill").
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See id. ("[I]nstead, after constitutional objections were raised, Congress-rather than settle the issue itself-decided that it was best to hand the matter off to the Supreme To the extent the official record reveals putative motivations for the special review provisions, they fall into two related categories. First, there is a desire for swift resolution of any constitutional challenges in federal court to the underlying substantive law, and the concern that the constitutionality of the law is not clear. This goal is ostensibly advanced by the truncated two-step process, typically leaving out an appeal from the district court to the courts of appeals, coupled with mandates that the Supreme Court hear an appeal, and that all of the federal judges expeditiously resolve the case. Members of Congress indicated that there was a need for swift resolution of any court challenges, due to upcoming elections, the cost of implementing the law, or similar reasons.
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The second ground is concern over the constitutionality of the law. This is related but separate from the desire to see that a constitutional litigation be promptly resolved. Some members of Congress might be certain that the law is constitutional, but nonetheless concede that not everyone agrees and wish that any litigation by constitutional doubters be quickly resolved against the plaintiffs. That said, the legislative history of the provisions in question indicates concerns of constitutional uncertainty, rather than doubts of lawfulness or firm convictions that the underlying law is constitutional. According to most of these members of Congress, the conventional way to resolve the constitutional question is to make it quicker and easier for federal courts to resolve the issue.
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Court."); Panas, supra note 12, at 170-71 (illustrating how this happened in the Line Item Veto Act).
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Consider the following examples. On the 1974 Amendments to FECA, supra note 46, see Solimine, Institutional, supra note 47, at 772 ("Given their regulation of campaign finance for presidential and other federal office elections, the drafters thought that a prompt resolution of any legal challenge to these important statutes was desirable."); Panas, supra note 12, at 163- There was not necessarily unanimous support for the provisions. On several occasions the record reveals that some members opposed the special review provisions or were skeptical of their efficacy. The reasons included concerns that the provisions in effect called for the federal courts to render advisory opinions, 75 or that the constitutional status of the underlying statute was not important enough to be the subject of special treatment, as compared to other laws. 76 
IV. THE DUBIOUS REVIVAL OF SPECIALIZED FEDERAL CONSTITUTIONAL COURTS
Certain aspects of the new special constitutional courts are themselves, surely constitutional. Congress has broad power to regulate the jurisdiction of the lower federal courts, and of the appellate jurisdiction of the Supreme Court. 77 Replacing the usual three-step process for constitutional litigation with a different two-step process is well within Congress' discretion. More questionable but probably still valid are the provisions that instruct the federal courts to decide the constitutional challenges in an expeditious manner. One branch of government telling another how to conduct its business raises separation of powers concerns. But most of the special review provisions do not specify precise time periods within which federal courts must act, and the language seems to be merely a recommendation. 78 On that understanding, the expediting language does not raise serious constitutional concerns, 79 See id. at 799-810 (discussing constitutional considerations with regard to express and precise statutory time limits); Panas, supra note 12, at 162-63 (discussing the constitutionality of expediting mandates).
bled when it acknowledges in opinions that it is expediting treatment of a particular case.
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More problematic are other aspects of the special review provisions. Granting members of Congress standing to bring a constitutional challenge is, at least on its face, of doubtful validity. This was made clear in Raines v. Byrd, 81 in where the Court considered the special review provision of the Line Item Veto Act. As permitted by the Act, members of Congress, in their individual capacity, brought the suit, and the Court held that they lacked standing. 82 Lower courts had long struggled with the issue of whether members of Congress possessed standing to challenge the validity of statutes or other governmental action, simply by virtue of their status as legislators, and the Court had itself not been clear on the issue. 83 The Court in Raines did not purport to definitively resolve the issue, but it did hold that the plaintiffs lacked an injury necessary to satisfy standing. The President had not yet exercised a veto under the Act, so the law at that stage did not affect their votes on appropriation bills, or the lawmaking process in general. 84 Raines thus cast great doubt on an unqualified right of Congress to statutorily grant standing to its own members simply by virtue of their holding office. 85 Instead, the Court seemed to permit such standing in those narrower instances where legislative votes had been nullified in some way by the subsequent governmental action which lawmakers were now challenging. Id. at 814-18 83 For an overview, see FALLON ET AL., supra note 13, at 122-23. 84 Raines, 521 U.S. at 824-28 (holding that precedent and "historical practice" work against the appellees in this case).
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See FALLON ET AL., supra note 13, at 123; Panas, supra note 12, at 159 (explaining the holding of Raines with regard to congressional standing). Id. at 2684. The majority of the Court held that the United States had standing to pursue the appeal, and did not directly address whether BLAG had standing. Id. at 2684-89. The majority did not mention Raines, but it was discussed by two of the dissenting opinions. Justice Scalia argued that the reasoning, if not the holding, of Raines suggests there was no standing over this dispute be-As, if not more, interesting and important than these constitutional questions are institutional ones. Are the professed reasons for special constitutional courts-speed and resolving uncertain constitutional questions-well-served by the provisions? What about the majority of federal statutes that do not have such provisions? Do the provisions, including the added symbolism of three judges sitting at the trial level, best serve the institutional responsibilities of Congress, and of federal courts in general, and the Supreme Court in particular, adjudicating the constitutionality of federal statutes? These questions are explored in the balance of this Part. I conclude that while these provisions do not deserve the sharp criticism of some commentators, they are nonetheless on balance largely unnecessary, and in some ways can be counterproductive, and should not be enacted by Congress.
A. Institutional Responsibilities of Congress
Congressional Delegation to the Courts
Recent scholarship has identified a principal defect of special constitutional court provisions. They are evidence, critics argue, that Congress in recent decades has not discharged its historic responsibility of taking seriously its obligation to carefully consider the constitutionality of statutes it passes. One prominent critic, Neal Devins, contends that recently, Congress is often "indifferent" to the constitutionality of statutes it passes, or "treats the Constitution as the exclusive province of the Supreme Court . . . ."
87 Special review provisions, he continues, "delegate Congress's power to interpret the Constitution to the Supreme Court," and Congress thereby "signals the Court tween the legislative and executive branches on the constitutionality of DOMA. Id. at 2703 n.3, 2704 (Scalia, J., dissenting). Justice Alito, in contrast, allowed that whether BLAG had standing was a "difficult question," id. at 2712 (Alito, J., dissenting), but that Raines did not prevent standing, for two reasons. That case, he argued, dealt with individual members of Congress, as opposed to one of the legislative branches acting collectively, and they "were not the pivotal figures whose votes would have caused the Act [in question in Raines] to fail absent some challenged action." Id. at 2714. It bears emphasis that DOMA had no special review provision, much less any language authorizing Congress as a whole or any individual members to sue to challenge the constitutionality of the law. that it has little institutional stake in constitutional matters." 88 Other critics argue that some members of Congress may enthusiastically embrace the delegation evidenced by special review provisions, as it "enable[s] skeptical legislators to hold their noses and vote for popular bills that they opposed on constitutional or even partisan grounds."
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Devins does not rely merely on anecdotal evidence to support these charges, but rather has extensively documented the seeming indifference of Congress in recent decades to constitutional issues. In a recent study of congressional hearings from 1970 to 2010, he demonstrated that hearings on constitutional issues had fallen in both chambers of Congress (principally in the respective judiciary committees) since 1990. 90 He attributed the decline largely to increased party polarization, the weakening of committee influence, and an increase in posturing by members of Congress. 91 More recently, Devins argued that Congress' deliberation over the Affordable Care Act was a case study of this phenomenon, as "congressional committees paid virtually no attention to constitutional questions [about the Act] in hearings or committee reports."
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These criticisms of the special constitutional review provisions are not without relevance or force, but I think they belie a more complicated story of their passage by Congress and effect on the courts. Consider the Affordable Care Act. Despite apparent congressional indifference to constitutional issues before its passage, there was no special review provision in the law and, so far as I can tell, there was no serious discussion of adding such a provision. 93 (discussing "the constitutional limits that the ACA supposedly transgressed" and arguing that "scholars and judges worked hard to massage and improve them, but they never succeeded in answering obvious difficulties"). On the other hand, to the extent that the the creation story of the special review provisions is a more complicated one and not entirely dependent on justifiable criticisms of the lack of congressional deliberations on the constitutionality of proposed statutes. A richer and more complicated narrative would not only include the presence or absence of such constitutional discourse in the legislature, but also such related factors as rational actions by Congress to advance policy goals, ordinary deal-making when statutes are passed, and interest group activity, among other things.
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Congressional Cooperation with the Courts
It is one thing when Congress passes a statute with no, or virtually no, discussion of its constitutionality, much less of any special judicial review provision it may have (or no discussion of whether such a provision is appropriate, for the many statutes that do not have them). But there was some seemingly genuine discussion of constitutional issues in other statutes, if mainly on the floor of Congress before a final vote, with the Line Item Veto Act being a good example. 95 Congress undeniably can send signals to the federal courts when it enacts statutes and in other ways.
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Rather than evidence of abdication of responsibilities, the presence of a special review provision can be conceptualized as a signal to the federal courts that the matter is a serious one that ought to be undertaken with sufficient gravity by the third branch of government. That is, it can be viewed as a heightened awareness by Congress that there are serious constitutional issupporters of the ACA took seriously the constitutional objections, perhaps they did not want any likely legal challenge to be facilitated or accelerated by a special review provision. sues at play, coupled with an arguably genuine concern that certain factors make a prompt resolution of the issue appropriate.
The modern special review provisions can be usefully compared to the expansion of the jurisdiction of the three-judge district court in 1937 to include constitutional challenges to federal statutes.
97
It might seem odd that Congress at that time would put federal statutes on a speedier path toward review by a Supreme Court which had shown little hesitation to strike down New Deal legislation. Several factors explain the incongruity. The three-judge court provision was mainly intended to forestall the actions of district judges acting alone, some of whom (at least in the minds of Congress) had issued opinions exhibiting overt hostility toward New Deal statutes.
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More broadly, the amount of sustained attention Congress gave to the constitutional basis of early New Deal legislation seems limited.
99 Rather than reflecting a clear congressional judgment on constitutional issues, the 1937 expansion was primarily intended as a yoke on some federal judges in the lower courts perceived to be hostile to the New Deal. Thus, the 1937 expansion was not predicated on constitutional doubts expressed in Congress, but rather on a general belief in the validity of that legislation and to avoid the binding (if temporary) effect of the decisions of single district judges. Frankfurter & Fisher, supra note 30, at 617-18 ("[T]he inevitable irritation of Congress at the free-handed way in which single judges throughout the country enjoined the enforcement of some of the most vital measures ever enacted, made inevitable the requirement of Section 3 for a court of three judges to set aside the will of Congress.").
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See JEFF SHESOL, SUPREME POWER: FRANKLIN ROOSEVELT VS. THE SUPREME COURT 43 (2010) (discussing the fact that legislation during this period was not given much attention While congressional support for FDR's court-packing plan eroded in the spring and summer of 1937, it does not follow that majorities in Congress were expressing doubts Scalia and Professor Garner, then, enactment of a standing or particular special review provision is not inexorably evidence of constitutional doubts in Congress.
The seriousness of purpose can also be reflected by the other typical features of special review provisions. Permitting members of Congress themselves to initiate or to intervene in the anticipated litigation highlights the equal and complimentary footing one branch has with the other. For the past several decades the appellate judges in the District of Columbia Circuit have often been regarded in many quarters as the second-most prestigious and important federal court. This is due to the perceived high quality of the federal judges serving in the District, the appeals of important agency and other administrative actions exclusively vested in the District, and the fact that many Supreme Court Justices have previously served on the D.C. Circuit.
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Placing exclusive venue of special constitutional litigation in the Circuit (recall that three-judge district courts have at least one circuit judge) might be said to underline the importance Congress wishes to give these proceedings. All these factors can be said to resemble a dialogue between Congress and the Court, which scholars have advanced as descriptive of and normatively preferable to the relationship between Congress and the Supreme Court. At least some of the special review provisions might be viewed, again, not as abdication of congressional responsibilities, but rather as the product of the rather ordinary process of the passage of most statutes and the compromise and deal-making process that often attends that passage. The provisions in recent election law statutes provide a good example. There is some evidence that the special judicial review provisions of the 1974 amendments to FECA were due to an explicit or implicit compromise between the proponents and opponents of the law. Constitutional questions had been discussed in the legislative debates, and there is some suggestion that both supporters and opponents anticipated a constitutional challenge, and each side was betting that courts would uphold their views. 103 The regular cycle of elections and the planning for campaigns elevates the need for rapidity and resolution of constitutional challenges. 104 Perhaps they also thought that the federal judges in the District, not beholden to the political and legal culture of particular states, might be more sophisticated about politics and more likely to uphold the law. 105 On the other hand, the language permitting members of Congress to sue arguably removed doubts about the standing of legislators, and seemingly made a constitutional attack easier. Similar reasons might account for the special review provisions of the BCRA. See Solimine, Institutional, supra note 47, at 773 ("Perhaps the supporters thought a federal district court in the District of Columbia would, all things being equal, possess more legal acumen and political sophistication than federal judges elsewhere . . . .").
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See Douglas, supra note 70, at 468-69; Solimine, Institutional, supra note 47, at 773-75 (noting the "various reasons" that "special review provisions may have been an implicit Some of the other special review provisions discussed earlier might also be characterized as the product of legislative compromise.
I am not suggesting that these alternative rationales are preferable to the more cynical ones advanced by Justice Scalia and other critics of special review provisions. Rather, my point is that a fuller appreciation of the reasons driving congressional behavior suggests that the special review provisions are not devoid of some arguably sound rationales. Nonetheless, I believe these provisions do not reflect sound policy. The principal reasons I reach this conclusion are found in the next Subsection of this Part.
B. Institutional Effects on the Courts
As noted above, 107 the demise of the standing three-judge court district to adjudicate constitutional challenges to federal statutes was largely due to opposition from the Supreme Court and its allies. The opposition was based on the asserted deleterious effects on the operation of the federal courts. Critics argued that it was administratively burdensome to assemble such courts, that direct appeals to the Supreme Court burdened the usual discretionary docket control, and that ultimately the special process was unnecessary. 108 To be sure, the special review provisions addressed in this Article do not duplicate the standing court repealed in 1976. The newer provisions are attached to a relatively few specific statutes. Nonetheless, they share some of the same characteristics as the three-judge district court as it existed before the 1976 repeal, and often have some aspects (e.g., exclusive jurisdiction in the District Court for the District of Columbia) not found in the prior court. 109 The demise of the older court, and the purported benefits of the usual way of litigating challenges to most federal statutes, provide useful markers to examine the effects of the new constitutional review provisions.
Specialization and Percolation
Recall that the repealed three-judge district court for challenging federal statutes was an amendment to the then-existing court used to adjudicate challenges to state statutes. Many of the criticisms ultimately launched against the latter applied with equal force to the part of the legislative deal that culminated in passage of the BCRA"); Panas, supra note 12, at 164 (referencing FECA).
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See supra Part II. 108 Solimine, supra note 272727, at 134-44. 109 Solimine, supra note 272727, at 148-49.
former. Consider vesting a constitutional challenge to a federal statute in a specialized court, as opposed to other issues, such as cases raising interpretation, application or enforcement of the statute.
Specialized courts for what are regarded as particularly unique or complicated areas of law (e.g., patent or taxes) may be beneficial.
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But constitutional issues, as such, do not seem to fall into that category. While the statutes themselves may sometimes be complicated, the constitutional provisions at issue are not. Indeed, the problem is often that the constitutional language is open-ended and raises issues and requires decision-making that resembles the overtly political and policy judgments of the non-judicial branches of government.
111 This is of course not to say that constitutional litigation is not complex and complicated compared to other cases typically litigated in federal courts. Nonetheless, whatever else might be said about the resolution of constitutional cases, not the least of which is the debate over interpretative methodologies to cabin judicial (and particularly Supreme Court) discretion, there seems no strong reason to assemble a special group of judges to make such decisions at the trial level.
All of the new provisions have a direct appeal of the trial court decision to the Supreme Court, different from the ordinary discretionary certiorari jurisdiction. 112 Congress acted twice to repeal the former direct appeal: in 1976 to eliminate the threejudge district court to hear constitutional challenges to federal statutes, which also eliminated the direct appeal associated with those courts, and in 1988 to eliminate a direct appeal from any district court decision holding a federal statute unconstitutional. See supra Part II.
decided by the Court, deprives the Court of the benefit of a decision by a court of appeals, but also of the views of other federal courts across the country which may have ruled on the issue. In a direct appeal, only three judges (and sometimes only one, depending on the statute) will have considered the matter, while in ordinary litigation and appeals potentially a score or more of federal judges may have done so before it reaches the Court. The phenomenon of the percolation of issues in the lower courts, before Supreme Court review, has generated a large commentary. Proponents of percolation, on 113 and off 114 the Court, argue that the Court (and the federal court system as a whole) benefits from the potential diversity of views generated by different jurists in different courts rulings on an issue. Such percolation may aid the Court in deciding whether to review an issue at all, in reaching a more informed final decision once it decides to resolve a split in authority, and by encouraging lower court judges to take their jobs more seriously, knowing that their work may aid in developing the law. (2012) (suggesting "the need for a new approach to lower court constitutionalism, one that recognizes the full set of normative values advanced by an interpretive system that empowers lower courts to make choices about constitutional meaning"). E.g., Revesz, supra note 13, at 1155-59 (analyzing "a set of arguments that generally counsel against the creation of specialized courts that are not subject to review in the generalist courts of appeals"). REV. 1, 11 (1986) ("And to go further and suggest that it is actually desirable to allow important questions of federal law to 'percolate' in the lower courts for a few years before the Supreme Court takes them on seems to me a very strange suggestion; at best it is making a virtue of necessity.").
out that delaying a definitive resolution while an issue plays out in the lower courts is unfair to the litigant who happened to be before the court that ruled the incorrect way. 119 Others argue that percolation perpetuates uncertainty and non-uniformity in the law, especially problematic when it comes to the interpretation of constitutional rights which ostensibly apply equally across the nation. 120 Still others contend that the Supreme Court rarely internalizes the benefits of percolation. While the Court may refer to a circuit split in an opinion mentioning why it granted certiorari, it appears, critics argue, that the Court rarely relies on the analysis developed by lower courts when fashioning its final decision. 121 The critics would presumably be less skeptical of a special review provision which bypasses any percolation in the lower courts.
How do these critiques apply to the special review statutes? Does the Court resolve appeals from cases not involving such provisions in a better or more informed way than cases on direct appeal? It is difficult to say, since the quality of a Supreme Court decision is much in the eye of a beholder; objective indicia of opinion quality are notoriously difficult to apply. Doctrinal reliance by the Court on lower court opinions grappling with the merits is one way to measure the See, e.g., Bator, supra note 118, at 689 ("[W]e must always remember that perpetuating uncertainty and instability during a process of percolation exacts important and painful costs. Of course, law professors and appellate judges do not pay these costs. It is the citizens and firms whose affairs are confounded and prejudiced by uncertainty and instability in the law who pay the price."); Rehnquist, supra note 117, at 11 ("It is of little solace to the litigant who lost years ago in a court of appeals decision to learn that his case was part of the 'percolation' process which ultimately allowed the Supreme Court to vindicate his position.").
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See, e.g., Logan, supra note 118, at 1171-74 (arguing that "[a]llowing such variation is a recipe for public disillusionment over the authoritativeness of national institutions"). efficacy of percolation or its absence. Some empirical studies suggest that this rarely occurs in the Supreme Court. 122 For a very small recent sample, contrast NFIB v. Sebelius and Citizens United. Recall that there was a circuit split in the former case. There was some modest reference in the majority opinion by Chief Justice John Roberts, 123 and in the concurring and dissenting opinion by Justice Ruth Ginsburg, to the lower court opinions to support their analyses.
124 By contrast, none of the opinions in Citizens United relied in any substantive way on the analysis of the lower court opinion, save for a few fleeting references to the facts of or the record in the case. 125 Definitively drawing the conclusion that the Court rarely relies on lower court opinions in its analysis when there are circuit splits, and rarer still when it decides cases on direct appeal, awaits further empirical study. What can be said at this point is that there seem very few occasions in direct appeals, as compared to circuit splits, for the Court to gain the advantage of discerning how more than one lower court considered and resolved an issue. While it is true that the Court rarely expressly acknowledges that advantage, even in cases with circuit splits, some empirical research indicates that the Court takes into account the presence or absence of a circuit split when de-122 E.g., Logan, supra note 118, at 1167-68 (publishing study of 138 Fourth Amendment decisions in the Supreme Court from 1981 to 2010 Terms, which demonstrates the Court rarely mentioned the existence of a circuit split and rarely utilized circuit court opinions to develop the doctrine resolving the case). Id. at 2620-22 (Ginsburg, J., concurring in part and dissenting in part) (citing Thomas More, 651 F.3d at 561, 565 (Sutton, J., concurring in part) and Seven-Sky, 661 F.3d at 16). The joint opinion of four Justices dissenting did not cite a lower court opinion.
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See Citizens United v. FEC, 558 U.S. 310, 322-23 (2010) (citations to lower court opinion for procedural history purposes). Perhaps a better comparison would be to the precursor to Citizens United, McConnell v. FEC, 540 U.S. 93 (2003). The former case was mainly considering whether to reverse the latter, and the lower court understandably did not consider that issue. In contrast, in the latter case the BCRA had just been passed, and a host of new factual and legal issues was confronting both the three-judge panel and the Supreme Court. The Court in McConnell made frequent reference to the lower court decision regarding the record in the case and the factual findings made below. E.g., id. at 124-29, 146-51, 175-76; id. at 301-04 (Kennedy, J., dissenting). At several points the Court also arguably adopted or relied in part on the legal analysis of the district court, as evidenced by citations to the lower court opinions. E.g., id. at 167-68, 193, 197 (discussing issues that were undisputed or agreed upon by all the lower court judges, or quoting the lower court extensively). In its most recent BCRA decision, the Court made only brief reference to the analysis of the court below. McCutcheon v. FEC, 134 S. Ct. 1434, 1455 (2014) (describing this analysis in only a few sentences). Cf. id. at 1481-84 (Breyer, J., dissenting) (providing extensive quotations from district court opinion in McConnell in Appendix A to the opinion).
ciding whether to review a case, and if so, resolving it on the merits. In the latter circumstance, the Court will often (whether it acknowledges it or not) take the side of the majority of the circuits in a split. 126 The existence of a circuit split may also inform the selection of cases for review, 127 and perhaps even the drafting of an opinion, 128 even when not expressly mentioned in the opinion. These benefits, modest though they may be when there are circuit splits, seem practically nonexistent when there are direct appeals.
129
A related (if imperfect) way to measure the quality of lower court opinions is the rate of reversal on appeal. 130 On that score, the feder- On the other hand, a procedural quirk of three-judge district court litigation, with direct review, can deprive that litigation of even modest information to the Court about circuit court opinion on issues. There is not a circuit split as such, but rather a split of authority among three-judge district courts about how much precedential weight, if any, such courts should give to the opinions of the circuits in which they sit. Since three-judge district court opinions are not reviewed by the court of appeals, some argue that it is inappropriate for the former court to be bound by the decisions of the latter. The contrasting, and apparently majority view seems to be that such courts should give such weight to circuit authority, although most courts seem to do it without extensive discussion of the issue. For discussion, compare Parker v. Ohio, 263 F. Supp. 2d 1100, 1105 (S.D. Ohio 2003) (three-judge court) (stating that it is bound by circuit decisions) with id. at 1112 n.3 (Gwin, J., concurring) (questioning this assumption). al district court decisions rendered under the special review provisions addressed in this Article do comparatively well. Of the twentytwo lower court decisions appealed to the Supreme Court, fourteen, or 64%, were affirmed by only an opinion or in a summary fashion.
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Given that the historic reversal rate of the Supreme Court in all cases is about 50%, this suggests that the specialized trial courts are getting it right more often than not. 132 On the other hand, the direct appeals mandated by the special review provisions present a skewed sample of cases, unlike the other cases on the Court's docket, which it assembles by way of the discretionary writ of certiorari.
Exclusive Jurisdiction in the District of Columbia Circuit
Many of the special review provisions vest exclusive jurisdiction of constitutional challenges in a three-judge district court in the District of Columbia, followed by a direct appeal to the Supreme Court. As previously observed, 133 the federal courts in the District possess jurisdiction beyond the civil and criminal matters that arise from people living and working there. In addition, Congress has vested exclusive or permissible jurisdiction in those district courts and the appellate court over a wide range of challenges to the administrative decisions of the federal government, and of appeals from federal agency decisions. 134 
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The number and percentage of affirmances rises to 15% and 65%, respectively, if we include one decision that was affirmed in part and reversed in part. If we further exclude one appeal that was dismissed, there are nineteen lower court decisions with an affirmance rate of 79%. Four lower court decisions were reversed or vacated. In these calculations, I exclude one case where certiorari was denied. For the lower court decisions and the disposition (if any) by the Supreme Court that are the bases for these calculations, see supra notes 46-66 & accompanying text. eral judges serving on these courts in dealing with complex and important legal and policy questions has led the D.C. Circuit to be touted as the second-most important court in the United States. 135 The District of Columbia Circuit is rightly regarded as being staffed with highly qualified judges who perform good work on difficult and important cases, often in the area of administrative and regulatory law. This specialization does not spill over, however, into constitutional law as such, much less questions regarding the constitutionality of federal statutes. There is no reason federal judges in the District carry more knowledge or insight about such questions as compared to federal judges sitting elsewhere in the United States. The vesting of exclusive jurisdiction in the District over many administrative or regulatory matters may well be efficient and justified, but it is an exception to the general, long-standing notion that the regional dispersion of the federal courts is the better practice.
136 Placing exclusive jurisdiction in the District carries with it the potential detriments of any specialized court, such as the politicization of the judicial selection process for the court, or the undue influence of a specialized bar or other interest groups. 137 In recent years, there has been political controversy over the nominations of judges on the D.C. Circuit by both Democratic and Republican presidents, when the Senate was controlled by the other party. Until filibuster rules were controversially changed for such nominations late in 2013, vacancies on the D.C. Circuit had gone unfilled for years.
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There has also 135 The D.C. Circuit has replaced the Second Circuit as enjoying this label. For discussion of the switch, see Solimine, supra note 101, at 1332 n.5, 1353-61.
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See JUDICIAL CONFERENCE OF THE UNITED STATES, LONG RANGE PLAN OF THE FEDERAL COURTS: AS APPROVED BY THE JUDICIAL CONFERENCE 43 (1995) ("History suggests the value of maintaining regional connections between appellate judges and the trial judges whose decisions they review, and between appellate judges and the litigants who appear in their courts."); POSNER, supra note 17, at 258-59 (supporting regional dispersion of federal appellate courts).
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See BAUM, supra note 16, at 34-41 (discussing "the effects of specialization on the substance of judicial policy"). Holder, 140 in which the Supreme Court held the current version of the preclearance provision of the Voting Rights Act (VRA) unconstitutional. 141 That provision required certain jurisdictions to pre-clear election law changes by seeking the approval of either the Department of Justice or of a three-judge district court in the District of Columbia. The legislative history of the latter provision indicates that exclusive venue was placed in the District, due to the fear (at least in 1965, the year of initial passage) that federal judges in the South would not be sympathetic to enforcement of the VRA, and that judges in Washington might eventually build up expertise in and generate uniform law on these matters. 142 The procedural posture of Shelby County was such that the constitutional attack on the preclearance provision was brought before a single district judge in the District of Columbia, with the usual appellate process thereafter. 143 Neither the majority nor the dissent in Shelby County made any specific qualitative or evaluative reference to the exclusive jurisdiction for preclearance litigation.
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If Congress revisits the preclearance process, it might find it difficult to again vest exclusive jurisdiction in the D.C. Circuit, as it would show a lack of confidence, however justified it might have been in 1965, in other federal judges throughout the country. , at A1 (discussing how the Obama Administration after Shelby County is attempting to use Section 3 regarding election law changes in Texas, previously governed by Section 5 preclearance). The bail-in provision, unlike the preclearance provision, first requires that a district court make findings that a state voting practice is unconstitutional, and then retaining jurisdiction to in effect preclear changes to such practices. 42 U.S.C. § 1973a(c). Also unlike Section 5, the bail-in provision does not place venue in the DOJ or the federal courts in D.C., but rather before a three-judge district court in that state. The reason for the latter difference is not clear. Presumably it was based on the notion that local federal courts will be more familiar with the facts upon which a finding of unconstitutionality will be based. In contrast to the VRA, the legislative history of the specialized review provisions, such as it is, says virtually nothing about why the District of Columbia is chosen. Perhaps it is due in part to strategic maneuvering by members of Congress, thinking that federal judges in the District simply know more about the legislative process and would be more (or depending on your point of view, less) likely to uphold the statute. Or, perhaps it is simply more convenient for Congress (and perhaps the lawyers expected to litigate such matters) to place jurisdiction in the District, especially given the provisions allowing for members of Congress to bring suit challenging the statutes.
146 However, these are not especially sound reasons to require that such challenges, by members of Congress or anyone else, be brought in the District. The first contributes to the politicization of the federal judges in the District. The second elevates convenience to an unreasonably high virtue. The better course, if there has to be special review provisions at all, is to allow venue anywhere in the United States, just as it is with any other suit. 
Trials by Three Judges, Expediting Decisions, and Supreme Court Docket Control
In the abstract there is nothing wrong with setting up judicial procedures to require or encourage federal courts to expeditiously decide the constitutionality of federal statutes. Even when promptness is not directly necessary to the efficient operation of the law (consider, say, the Flag Protection Act), there is something to be said for questions over a statute that applies to the whole nation and which must be resolved as quickly as possible. That said, there can be too much of a good thing. There is considerable evidence that the expediting procedures for the litigation involving the 1974 Amendments to FECA, and at least in some instances for litigation under the BCRA, led to hurried proceedings at the lower court levels and an inadequate compilation of a record. Divesting the District of Columbia of exclusive jurisdiction over such cases might admittedly lead to an unseemly race to the courthouse by plaintiffs seeking a favorable forum. But that is true of other cases and is a necessary consequence and cost of geographically dispersed lower courts. The other putative benefits of the special review provisions would still accrue. 148 See, for example, on the Buckley v. Valeo litigation, Solimine, supra note 47, at 775-76 ("The Justices self-consciously took seriously the mandate to expedite their resolution of the case, and while it would be unfair to characterize Buckley as a rushed job (and Hasen does not), certain aspects of the opinion were not well thought out, and some of that A related problem is the convening of a three-judge district court to hold a hearing or trial, in which (among other things) evidence is taken, a record is assembled, and findings of fact and conclusions of law are entered, all normally the job of a single district judge. These are awkward tasks for most federal judges to undertake collectively. The awkwardness is compounded by the composition of the panel. At least one judge must be from the appellate court, so the panel consists of at least one judge who normally does not hold trials, and one or two trial judges whose work in other cases is reviewed by the same appellate judge. 149 These administrative difficulties, among other things, contributed to the criticisms of the standing three-judge district court before its curtailment in 1976. 150 These same critics argued that expediting mandates were unnecessary, since judges in the normal three-tier litigation process could, when necessary and upon request of the parties, expedite the process at the trial and appellate levels. 151 peal) to the Supreme Court. One recent study showed that "the Supreme Court disposes of most cases within about a year or less of the district court's final decision."
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But federal judges are capable of similarly swift decision-making under the three-tier process. Consider, again, the litigation that culminated in NFIB v. Sebelius. There, the federal district court (ten months after suit was filed) rendered a decision on January 31, 2011, and the court of appeals issued its decision on August 12 of that year. The Supreme Court promptly granted certiorari, ordered briefing and held oral arguments, and issued its decision on June 28, 2012. 153 Granted, the individual mandate provision of the ACA was not due to go into effect until January 1, 2014, so the federal judges were not under extreme time pressures. Presumably the Supreme Court could have granted certiorari before judgment in the court of appeals 154 or taken other steps to hasten the final disposition, if that had been necessary. But the timeline of NFIB v. Sebelius does suggest that expediting mandates found in statutes are usually not necessary.
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While expediting a particular case, direct review may place uncomfortable demands on docket management by the Supreme Court. During the heyday of the three-judge district court, when such appeals were inundating the Court's docket, some suggested that these appeals were forcing the hand of the Court.
156
That is, the Court could not simply grant or deny certiorari; instead, it needed to ostensibly decide the case on the merits. 157 The Court responded by decid- ing a significant percentage of those cases after full briefing and oral argument, and the rest by the awkward practice of a one-sentence summary affirmance, or occasionally a summary reversal. The latter were ostensibly on the merits, but came to be seen as possessing no precedential authority. Thus, it was near the functional equivalent of a denial of certiorari. 158 To be sure, the statutory diminution of the three-judge district court in 1976 and the demise of most other direct appeals by 1988, 159 coupled with the Court's current shrunken docket, 160 have lessened caseload pressures on the Court. In light of these developments, the demands of special review provisions with direct appeals are less of a burden on the Court. Granting that, the current direct appeals may still place cases before the Court at inopportune times, before it is ready to confront the issues. 161 Consider here again the continuing stream of cases on direct appeal challenging various provisions of the BCRA. 162 In Citizens United, the Court majority reserved the question of whether its holding extended to political contributions by foreigners. 163 Some observers argued that any restriction of such spending by foreigners was at odds with the balance of the analysis of the majority. 164 A challenge to the BCRA on that ground was promptly brought, and the lower court held that the BCRA could constitutionally limit spending by foreign contributors. 165 Rather than fully exploring this potentially important issue, upon a direct appeal, the Court summarily affirmed. 166 Thus, it utilized an old-fashioned safety-valve to avoid confronting a potentially difficult case. Absent the direct appeal, it may have waited until one or more courts of appeal decisions had been rendered before resolving the issue.
C. Reconsidering the Constitutional Doubt Canon
In their new treatise on statutory interpretation quoted at the beginning of this article, Justice Scalia and Professor Garner critically examine the venerable canon that federal statutes should, if necessary, be construed to avoid a reading that would render them unconstitutional. As they observe, this canon of statutory construction is premised on a "genuine assessment of probable meaning" on behalf of Congress. 167 The legislature presumably only wishes to enact lawful statutes, so it should not be "presumed to be sailing close to the wind, so to speak-entering an area of questionable constitutionality without making that entrance utterly clear."
168 Justice Scalia and Professor Garner continue that the presumption may not be justified today. Congress does sail close to the wind "all the time[,]" and the "questionable constitutionality" is evidenced and indeed acknowledged, they say, by Congress through the presence of special review provisions in statutes. 169 Despite this criticism, Justice Scalia and Professor Garner ultimately conclude that the constitutional doubt canon should continue to be supported. 170 Despite their ultimate reticence, a plausible inference of Justice Scalia and Professor Garner's view of the special review provisions is that the canon should not hold, or perhaps should even be reversed, when a statute under constitutional attack contains such a provision. 171 A full discussion of the considerable debate over the canon is beyond the scope of this Article. 172 What is worth addressing here is 167 SCALIA & GARNER, supra note 1, at 248.
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Id.
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Id. at 249. They argue that " [a] more plausible basis for the rule is that it represents judicial policy" to minimize "judicial conflicts with the legislature." Id.
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In an earlier reference to these provisions, Justice Scalia stated that "'if Congress is going to take the attitude that it will do anything it can get away with and let gress sailing close to the wind. But the rate is much higher for recent decades. In the Warren through Roberts Courts, the numbers and rate are 247, 104, and 42%, respectively.
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The rate of unconstitutionality is higher than that for the recent statutes with the special review provisions, and the difference is accentuated by the fact that the overall figures include the adjudications involving the latter statues. Nonetheless, it cannot be said the finding of unconstitutionality is a rare event, with the latter statutes being a conspicuous exception.
The overall context of the passage of statutes with special review provisions also undercuts Justice Scalia and Professor Garner's position. As I earlier argued, 179 a richer and more realistic appraisal of the reasons Congress passes these provisions suggests that it is not merely indicative of Congress mindlessly sailing close to the wind. Instead, a confluence of rational and practical reasons, similar to that which attends the passage of most legislation, explains why Congress included the special review provisions. I do not find these reasons to be especially convincing as a matter of policy, and I ultimately concluded that their possibly negative effects on decision-making by lower federal courts and the Supreme Court 180 suggest that Congress should not utilize these provisions. Nonetheless, these criticisms do not support the strong version of the argument that the special review provisions are unambiguous signals of probable unconstitutionality to the federal courts. Rather, the rationales and effects of the provisions are on the whole ambiguous, so federal courts should be hesitant to draw interpretive conclusions from their presence or absence in particular statutes.
D. Summing Up
The conventional critique of the special review provisions contends that they are examples of Congress abdicating its responsibility to take seriously the constitutional validity of statutes it passes. This critique is incomplete. While it is true that Congress in recent decades has, by traditional measures, devoted less attention to the constitutional status of statutes it considers and may enact, it does not follow that the special review provisions are especially problematic examples of that tendency. Congressional motivation can be multifarious when it comes to any statute, and in my view the legislative record on these provisions is no different. Congressional abdication of constitutional responsibility may play a part, but the provisions can also be conceptualized as Congress taking those responsibilities seriously for that particular statute, by inviting the federal courts (and often the most prestigious lower court) to rule quickly on the constitutional issues.
Despite this somewhat more benign view of the legislative purpose of the special review provisions, I still conclude that they are not sound additions to the institutional structure of federal courts. There are several aspects of their effect on federal court decision-making that is troublesome. These include the lack of percolation, the unnecessary directives for rapid decisions, and the unnecessary exclusive venue often placed in the federal court for the District of Columbia. These negative effects on the judicial decision-making process outweigh the modest, possibly positive impact the provisions have on a dialogue between Congress and the federal courts. The normal federal court process to determine the constitutionality of federal statutes is up to the task, and the special review provisions are unnecessary.
CONCLUSION
Since 1803 the federal courts have possessed the authority to consider the constitutionality of federal statutes. For most years since 1891, that sort of litigation, and most other litigation as well, has taken place within the now familiar three-tier process, of a trial court decision by a single judge, followed by a right of appeal to a three-judge panel on a regional court of appeals (sometimes augmented by en banc review), followed (since 1925) by discretionary review in the Supreme Court. Congress experimented with a different approach from 1937 to 1976, with three-judge district courts being convened to hear constitutional challenges to a federal statute, followed by a direct appeal to the Supreme Court. After critics, including Justices on the Court itself, pointed to administrative burdens and the arguable lack of reason for this different process, Congress repealed the experiment.
However, since the abandonment of the standing (if temporarily convened) three-judge district court, Congress has seen fit to place similar provisions in a number of particular federal statutes. They are similar but not identical to the prior experiment, and to each other, but the new provisions typically also mandate that the suit be brought in the District Court for the District of Columbia, that members of Congress can bring or intervene in such suits, and that federal judges should expeditiously decide the cases. The ostensible reasons for these provisions are doubts about the constitutionality of the statutes, and a perceived need to quickly decide such cases and resolve constitutional questions about a statute. These are the new specialized (albeit temporarily-convened) federal constitutional courts.
There is nothing sacred about our current federal judicial architecture, but any significant deviation should, in my view, be justified. There are not convincing justifications for these specialized constitutional courts. I do not take the view of some critics that they are unqualified evidence of the constitutional weakness of a particular statute, or of abdication by Congress of its responsibility to seriously consider the constitutionality of legislation it enacts. Other, more mundane reasons may account for the proliferation of these provisions. However, I conclude that the provisions are on balance unnecessary and in some ways may be harmful to the consideration of these important constitutional issues, by, among other things, potentially depriving the Supreme Court of the percolation of views by more than one lower federal court.
The best path, then, would be for Congress not to further enact these provisions. Should it insist on doing so, however, Congress should draft them in different ways. It should replicate more closely the experiment from 1937 to 1976 which, for all of its infirmities, cannot be said to have been a disaster. Members of Congress can do so by placing these provisions in the bills originally introduced, rather than adding them, as they often are, in last-minute final votes on the floor of Congress. This would serve the salutary purposes of alerting the rest of the Congress that there may indeed be special constitutional issues with that particular statute, and permitting discussion of the necessity of the special review provisions themselves. 181 Likewise, there is no need to place exclusive jurisdiction in the District of Columbia or of formally mandating expeditious treatment. The former inappropriately elevates the importance of federal courts in the District, and the latter is unnecessary, as experience shows that federal judges can, when requested and when necessary, rapidly decide cases. These would be sounder attributes of specialized federal constitutional courts. 181 Cf. Hanah Metchis Volokh, Constitutional Authority Statements in Congress, 65 FLA. L. REV. 173, 214-15 (2013) (arguing that constitutional authority statements should be required at earlier and multiple times in the legislative process, to have desired effect on congressional deliberation).
